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SENTENCING AMENDMENT BILL 2012 
Second Reading 

Resumed from 27 September. 

MR J.C. KOBELKE (Balcatta) [9.47 am]: We are waiting for the shadow Attorney General to come into the 
house. I am not the lead speaker on the Sentencing Amendment Bill 2012, and I know that the minister 
representing the Attorney General in the other place is ready to go and will take on board the contribution to be 
made by the member for Mindarie, as the opposition spokesperson for the Attorney General. I think the member 
was expecting the debate on the committee reports to go a little longer. I know he is actually ready; he was in the 
chamber just a few minutes ago. I am sure that as soon as he gets his hair polished and parted he will be here. He 
has obviously done that now, so he is in the chamber and ready to take up the debate, in which case I will pass 
over to the shadow Attorney General to make the contribution on behalf of the Labor opposition.  

MR J.R. QUIGLEY (Mindarie) [9.48 am]: I do not know which of the bills has been called on. Is it the 
Sentencing Amendment Bill 2012? 

The SPEAKER: Indeed. 

Mr J.R. QUIGLEY: I will just wait for the minister. In relation to the first five bills standing on the daily 
program, I was approached by the honourable minister’s chief of staff yesterday, who said that we would not 
deal with the fifth bill today—that is the bill dealing with fines—but that the other four would be dealt with in 
quick style. Of course, the first of these bills is the Sentencing Amendment Bill.  

The Sentencing Amendment Bill will give statutory recognition to a legal principle that has been recognised in 
our courts in Western Australia for some considerable years—that is, the principle that there should be a 
significant discount in the penalty struck when the offender pleads guilty at the earliest opportunity. The 
rationale behind this principle that evolved within our courts is that an early plea of guilty by on offender goes 
further than just showing recognition by the offender of his wrongdoing and perhaps reflecting remorse by the 
offender for his wrongdoing; it also saves the community considerable expenditure in running a legal case for 
months, a year or more and maybe two years, in pursuit of the offender. We all know from the budget process 
what a high cost that is both to the Director of Public Prosecutions, whose annual budget is around $30 million, 
and to the police, whose annual budget is closer to $1 billion. It is an enormous cost to bring offenders finally to 
the sentencing process.  

The courts have recognised and articulated in a sentence that when an offender has pleaded guilty early, he or 
she will be given a significant sentence discount. There has to be an incentive for people to plead guilty early, 
otherwise the majority of offenders would wait on bail at home with their families. If there were not a significant 
discount available, it is human nature that the majority of offenders would seek to stay at home with their 
families for as long as possible or to keep about their criminal activities, as we have seen, by offending whilst on 
bail and putting off for as long as possible what they regard as the evil sentencing day. Whilst they are putting it 
off for as long as possible, the costs for the taxpayers are racking up, simply because the person has to be 
brought back for further court appearances for further remands. They apply for legal aid, which I will come to in 
a moment, and they work out flimsy defences. When eventually the trial is listed, they abandon all of this at the 
last minute, because the game is up, and they put their hand up and their head down and plead guilty. By that 
time, tens and tens of thousands of dollars have been incurred by the state of Western Australia through the 
police department, the Office of the Director of Public Prosecutions, the court process and often legal aid. These 
are all imposts upon us, the taxpayers, whilst the offender has just delayed the process and significantly clogged 
up the court system, because they all have to be brought into detention.  

There is a whole process at the Central Law Courts to bring them into detention. They all must be brought up 
before the judge. One has only to be a witness in a case or to sit in the back of the District Court on pleas day, 
when all these offenders are brought up, their pleas are taken and they are remanded, to realise what an 
incredibly slow process the administration of justice can be when all this care has to be taken. So, the courts have 
developed this process that they will give significant discounts to the sentence an offender would get if they 
plead guilty at the first reasonable opportunity. The courts have developed a system in which the discount for an 
early plea would range somewhere between one-fifth and one-third of the head sentence—that is, between 20 per 
cent and 35 per cent of the sentence. If we averaged it out, in most cases they would get about 25 per cent off the 
sentence. If they were going to get 10 years as a head sentence, they would be told that, because they pleaded 
guilty at the first reasonable opportunity, they will get seven and a half years. The courts have to articulate that 
the sentence would have been 10 years, but for their early plea they will be given seven and a half years. This 
amendment to the Sentencing Act will give certainty to the public, the legal profession and, most particularly, 
offenders. It legislates what the maximum discount will be—25 per cent of the head sentence—and the 
opposition supports that. The opposition supports including that in the legislative framework of the Sentencing 
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Act, through this Sentencing Amendment Bill 2012. However, there are other concerns that are relevant to this, 
which I wish to raise today.  
The legislation provides that the discount will be available only when the person has pleaded at what can be 
regarded at the earliest reasonable opportunity. Of course, before a person is presented for sentence, he or she is 
likely to have been presented before the court on several occasions, so the first reasonable opportunity 
requirement to get the discount is referred to in clause 4, which embodies what will become new section 9AA of 
the Sentencing Act. Proposed section 9AA(4) reads, in part — 

… the court must not reduce the fixed term under subsection (2) — 
(a) by more than 25%; — 

So it has capped the maximum discount — 
… or  
(b) by 25%, unless the offender pleaded guilty, or indicated that he or she would plead guilty, 

at the first reasonable opportunity. 

Therein lies the catch for the courts, because of what has happened in Western Australia. It is a fact that most 
people appearing before the courts on criminal charges are—what will I say?—the more economically and 
socially challenged people of our community. That is a fact. We have only to look at our Indigenous population, 
which comprises about five or six per cent of the population but half the prison population. What has happened 
in Western Australia is that successive federal governments, and the current federal government is most certainly 
included in this, have significantly wound back Aboriginal legal aid. The Aboriginal Legal Service’s cutbacks 
have been so significant that it has withdrawn duty lawyers in Aboriginal legal aid offices from all the regional 
centres and most of the metropolitan courts. At the courts in places such as Fitzroy Crossing, Broome and Port 
Hedland, there is no Aboriginal Legal Service lawyer to offer advice to accused people. This work has now had 
to be taken up by the Legal Aid Commission of Western Australia. The workload of the Legal Aid Commission 
has almost doubled in a very short period. This is also the case at the metropolitan courts. The Legal Aid 
Commission’s duty lawyers at the metropolitan courts are now swamped by having to take up the slack of the 
ALS. If that was not bad enough, the Western Australian government’s budgetary cutbacks have been 
significant, because when the government says that it is three per cent—perhaps the minister can help me; is it 
three per cent across the agencies or four per cent? 

Mr J.H.D. Day: It is more like three. 

Mr J.R. QUIGLEY: It is about three per cent across the agencies. The problem with the Legal Aid Commission 
is that it does not have a service to sell. Agencies such as police, hospitals or even planning, which is the 
substantive portfolio of the minister representing the Attorney General in the chamber, have the capacity to 
increase user fees for licensing, applications and the like to try to recoup some of the shortfall that they have in 
their budgets from having to achieve the three per cent overall saving as a budgetary requirement. The Legal Aid 
Commission cannot do that. It provides a free service, so there is no capacity for the Legal Aid Commission to 
top up its coffers and try to make up this three per cent. Similarly, unlike other agencies that own assets and can 
restructure their organisation by selling excess or superfluous assets to become more capital efficient, if I can put 
it that way, the Legal Aid Commission does not have that capacity. Eighty to 85 per cent of the Legal Aid 
Commission’s outgoings are in wages, and then there is rent and travel—and that is it. The three per cent budget 
cut to the Legal Aid Commission hits straight at the services that it provides. This is at a time when the Legal 
Aid Commission has to make up the shortfall because the federal government has cut back on Aboriginal legal 
aid. The Western Australian taxpayers, through the Legal Aid Commission, have to provide initial legal advice 
to all those Indigenous people who are crowding our prisons, as well as what it was intended to provide—that is, 
a shopfront legal service for other citizens who do not fall within the commonwealth responsibility—while at the 
same time it is facing a three per cent budget cut.  

The system is breaking down. The legal aid system in Western Australia is at a crisis point. People cannot get 
legal advice in a timely manner, or sometimes at all, because the Legal Aid Commission has to cover the whole 
of the state. I implore the house that if there was ever an agency that should be excluded from the three per cent 
budget cut, it is the Legal Aid Commission of Western Australia. On its behalf, I raise in Parliament the very 
important issue that it should be exempt. 

This bill, which we support, requires the accused person to indicate that he will plead guilty at the first 
reasonable opportunity. This is the issue that I am looking for a response from the minister on in his reply to the 
second reading debate. Proposed section 9AA(4)(b) states — 

by 25%, unless the offender pleaded guilty, or indicated that he or she would plead guilty, at the first 
reasonable opportunity. 
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Will the first reasonable opportunity be at the police station, when the person has been collared and says, “Okay; 
you’ve got me. After I go to court, I’ll be pleading guilty”? Does he have to indicate it at the police station? I 
hope not, because at that stage the person could not properly assess the evidence or his or her charge. I think a 
reasonable interpretation, and I hope a reasonable interpretation, will be that it will be sometime after the court 
process is in swing and that the person will not be in the police station but will have the opportunity to reflect on 
matters and assess the charge against the conduct, because sometimes the charge does not match the conduct; we 
have seen that. When we talk about the first reasonable opportunity, will it be before the person has had any 
opportunity to get legal advice, because the elements of some charges have to be considered against the 
evidence? A person cannot make an informed decision to plead guilty to many charges until after they have had 
the opportunity to discuss that with a legal practitioner, not to see whether there is a technicality under which 
they can get off, but to see whether that is the appropriate charge for the complained conduct or whether it 
should be another charge that he or she pleads guilty to.  

We do not have a problem with this bill; we have a problem with when this provision will kick in, given that it 
will be months and months before many of these people get an opportunity to discuss the matter with a lawyer 
from the Legal Aid Commission of Western Australia, who are as rare as hen’s teeth on the ground at the 
moment because of the difficulties I have explained—that is, the collapse in funding for the Western Australian 
Aboriginal Legal Service and the three per cent budget cut to the Legal Aid Commission of Western Australia. 
This is going to have a real impact upon this sentencing legislation. We support the bill, but I have taken 
20 minutes of what was to be a shorter speech to implore the government to give the same consideration to the 
Legal Aid Commission as it did to the Western Australian police service when the government ruled it exempt 
from the three per cent budget cut. The Legal Aid Commission does not have anything to cut except its service, 
and if it cuts its service, then what this bill is seeking to achieve—early pleas of guilty at the first reasonable 
opportunity—will not work.  

With that serious concern about the Legal Aid Commission and how it will operate in respect of proposed 
section 9AA4(b), I conclude my remarks.  

MR J.H.D. DAY (Kalamunda — Minister for Planning) [10.11 am] — in reply: I thank the member for 
Mindarie for his support for the Sentencing Amendment Bill on behalf of the opposition, and his comments. It is 
no doubt the case, as he said, that there is substantial pressure on the services provided by the Legal Aid 
Commission and the Aboriginal Legal Service. That is not the primary issue in this bill, of course; the pressures, 
I know from my time in Parliament, certainly are always there, and I am sure they will, to the greatest possible 
extent, be addressed by the Attorney General to the best of his ability with the resources available to him.  
In relation to the matter the member for Mindarie just raised about proposed section 9AA(4)(b), which indicates 
that for an offender to receive the maximum discount for pleading guilty of 25 per cent they would need to do so 
at the first reasonable opportunity, the advice I have—based on my recollection from the briefing—is that that 
would be at the discretion of the court. Therefore, it is open to the court to make a judgement about how 
cooperative an offender has been in pleading guilty. So from a commonsense interpretation, it would not mean 
the situation the member raised about not pleading guilty upon first arrest at the police station. It would be highly 
unlikely, I would think, that a court would make a judgement that that was the first opportunity at which they 
had to plead guilty, and therefore needed to plead guilty at that point to get the maximum discount. I am sure a 
court would be more reasonable than that and take all the circumstances into account. Judges who have had a lot 
of experience in dealing with these issues, of course, would be able to make an informed and, no doubt, sensible 
judgement about what really is the first opportunity. I am sure it would be much later than the first attendance at 
the police station upon first arrest, as I said. In summary, it is at the discretion of the court. I think that was the 
main matter substantially related to the bill raised by the member for Mindarie.  

As I said, the government appreciates the opposition’s support for the bill. It does have the purpose, as has been 
outlined previously, of ensuring that the maximum discount a court can give for a plea of guilty is 25 per cent, 
which has generally been the case as I understand it, but the bill clarifies that and ensures that 25 per cent will be 
the maximum. It is also necessary, as provided for in this bill, for judges to make clear that a discount has been 
given for a plea of guilty, and how much that discount is in a particular case. 

I was given some information during the debate that may be of some interest for the record about the proportion 
of offenders pleading guilty in Western Australian courts, and these figures are from 2011. In the Magistrates 
Court, 83 per cent of defendants pleaded guilty; in the Children’s Court, 75 per cent of defendants pleaded 
guilty; and in the higher courts, 48 per cent of matters are committed for sentencing, indicating that the accused 
pleaded guilty to all charges in the matter. In the District and Supreme Courts, in total 48 per cent of offenders 
plead guilty, in essence, to all charges laid against them. In the District Court more specifically, 47 per cent of 
matters are committed to the court for sentencing, indicating that the accused pleaded guilty to all charges. On 
the other hand, 52 per cent of matters are committed for trial, as the accused pleaded not guilty to at least one 
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charge in the matter. In the Supreme Court, 53 per cent of the matters are committed to the court for sentencing, 
indicating that the accused pleaded guilty to all charges in the matter; and of the remaining matters, 29 per cent 
are committed for trial. That leaves 18 per cent of the Supreme Court matters unknown, indicating the matter 
may have been withdrawn, dismissed or substituted before a plea was entered. That is some statistical 
information. Once again, I thank the opposition for its support for the bill.  
Question put and passed. 

Bill read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Mr J.H.D. Day (Minister for Planning), and passed. 
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